LANDLORD/TENANT

RESPONSIBILITIES

A Charleston Public Safety Council Publication



About the Charleston Public Safety Council

The Charleston Public Safety Council was formed in April 1994 as one of only ten City
projects in the US to be selected to participate in a US Department of Justice program
to promote community self-reliance in the fight against crime. The CPSC was formed
through an alliance of business, local government, and social agency leaders. The
CPSC is incorporated as a 501c (3) nonprofit. The mission of the CPSC is to address
public safety issues community-wide, and to work with individual neighborhoods by
bringing people, their resources and energy together to create a safer community.

The Charleston Public Safety Council has actively sought to create solutions too many
public safety issues in Charleston through the development of Task Forces. Past
accomplishments include:

Reduction of the frequency and severity of acts of Domestic Violence, reducing
expenses and personnel drain in the Charleston Police Department by instituting a false
security alarm calls fine system, reducing teen pregnancies and substance abuse by
implementing unique youth programs and activities, rededication and ongoing support
of “Safety City”, restructured METRO 911 reducing expenses dramatically for the City of
Charleston, developed and distributed Charleston Newspapers supplements targeting
Substance Abuse and Domestic Violence and Sexual Assaults for students in Kanawha
and Putnam Counties, the publication of this handbook, the Community Resource
Guide, and much more.

Currently, the work of the CPSC is focused to: Improve Landlord /Tenant relations and
housing needs for low/moderate income residents, continue to decrease Domestic
Violence incidents including elderly abuse, assist the City of Charleston and the
Charleston Police Department with specific needs, work with the U.S. Attorney’s
program labeled “Hard Time for Gun Crime”, support “Safety City”, reduce youth
violence and substance abuse, reduce teen pregnancy and offer training for teen
parents, reduce rape and robbery crimes in high crime neighborhoods of Charleston,
and expand programs within the Roosevelt Community Center.

Upon request the CPSC may be available to assist neighborhood associations and
tenant councils in resolving specific problems and/or obtaining community resources to
improve their public safety.

Your comments and suggestions in the improvement of this handbook should be
directed to:

Executive Director, Charleston Public Safety Council
P.O. Box 146

Charleston WV 25321

(304) 348-8143
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INTRODUCTION

Landlords and tenants have different responsibilities, and it is important for everyone to
understand their relationship to make it work. This handbook is intended to be a
resource for the community, helping those who own rental property and those who pay
rent understand their roles. All of us can accomplish so much more in our homes, our
neighborhoods and our communities by working together. This information serves as a
valuable tool for the citizens of Charleston and the community at large.

One of the most common complaints of Charleston residents, especially in the west side
and east end neighborhoods, is the problem that surrounds rental properties. These
problems range from the appearance of the building, crimes committed by rental
residents or the illegal conversion of a house into apartments. The more informed
landlords and tenants are of their rights and responsibilities, the easier it is for these
problems to be resolved. The Landlord-Tenant Responsibiliies Handbook provides
much needed basic information to help guide landlords and tenants in their relationship.
By using this handbook rental units will increase in value and in turn so will the
neighborhood

In renting a home or an apartment, a legal relationship is established between the
owner of the property, (the landlord), and the person who rents the property, (the
tenant). The landlord and tenant enter into a contract, which may be oral or written,
which imposes duties and liabilities on each of the parties. Before entering into a
contract to lease an apartment or home, certain factors should be determined by the
prospective tenant. An investigation should be made of the property to determine its
condition_before rental; and if possible, the tenant should attempt to learn certain facts
about the landlord, find out about his/her reputation in keeping the premises in a proper
state, making repairs, requiring and returning security deposits, etc.

The City of Charleston Building Department endorses this handbook for all property
owners and tenants. As code enforcement officials, City of Charleston building
inspectors investigate thousands of complaints involving landlord/ tenant disputes. The
information enclosed will help eliminate many questions on responsibilities of owners
and tenants. Additionally, this will educate all parties involved in obtaining decent, safe,
and sanitary conditions for housing in the City of Charleston. In closing, we strongly
recommend following the suggestions described in this handbook.

This handbook was prepared solely to be used as a resource and is in no way a legal
document. The Charleston Public Safety Council cannot and does not guarantee either
the correctness of all information furnished herein, or the complete absence of errors
and omission.
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TENANCIES

Basically, there are two types of tenancy rental agreements which could be created by a
lease. They are:

1. A fixed period tenancy which is created where the lease states a beginning and
ending date, and is therefore, for a fixed period. The rent may be stated as the
total amount. For example, $1,200.00 for one year, payable on the 1% day of
each month by a payment of $100.00 per month.

2. A periodic lease exists if the time is year to year, month to month and week to
week. For example: a month to month tenancy would be for successive one
month periods. In the lease, it would appear as “a lease for $100.00 per month”
with no date given as the end of the term. If a lease has no provision for
termination, it may be terminated by either party by written notice to the other
party, one full rental period in advance of termination. Termination must occur at
the end of the rental period and not in the middle.

APPLICANT SCREENING AND FAIR HOUSING RIGHTS

Landlords are sometimes confused over how much right they have to turn down
applicants. A few even believe that civil rights laws require them to accept virtually any
applicant. This is not the case.

Civil rights laws are designed to protect the way applicants are screened and to make

sure that all qualified applicants feel equally invited to apply. Federal fair housing

guidelines prohibit discrimination based on race, color, religion, sex, handicap

(disability), national origin, ancestry, blindness, or familial status (presence of children
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18 years and younger). [Many state and local governments add more categories —
marital status, sexual orientation, and source of income are common examples.] The
purpose of these laws is to prevent discrimination on the basis of a person’s
membership in a protected class. Nothing in the law forbids landlords from setting fair
screening guidelines and applying them equally to all applicants.

Keep in mind that every person belongs to these various classes — each of us can be
defined in terms of our race, color, sex, ancestry, national origin, familial status, etc. So
any time the landlord denies an applicant, the landlord may have, in a sense, denied
someone who belongs to a protected class. The question is whether or not the landlord
treats applicants or tenants adversely because of the class to which they belong. If the
criteria the landlord sets are neutral to class issues and the landlord applies them
consistently, the landlord may turn down an applicant who does not meet equally
applied standards.

TENANT APPLICATION INFORMATION
WHAT TO INCLUDE

These requirements and others will be on many standard forms:

Full name, including middle;

Date of birth;

Driver’s license/legally accepted ID card (number and state);

Social security number (LANDLORD needs it for the credit check);

Name, date of birth, and relation of all people who are going to occupy the

premises;

Name, address, and phone number of tenant's past two (2) landlords;

X Income/employment  history for the past year. Income/salary,
contact/supervisor's name, phone number, address. If tenant is self-employed,
landlord should ask for a copy of business license, tax returns, bank records, or
client references;

X Additional income-it is only necessary to list income that the applicant wants
included for qualification;

x Credit and loan references. Auto payments, department stores, credit cards,
other loans;

x Bank references. Bank name, account number, address, phone number

Police Department Background Check;

x AS APPROPRIATE: Name and phone number of a relative to call in case of

emergency; information about pets and deposit rules; other information required

for application.

X X X X X

x

x

See Appendix A for Sample Rental Application



SCREENING CRITERIA

. A complete application : One for each adult (18 years of age or older). If a line
isn’t filled in, or the omission not explained satisfactorily, landlord will return it to
applicant.

. Two pieces of ID may be required : Landlords may require a photo ID (a driver’s
license or other government issued photo identification card) and a second piece
of ID as well. Present with completed application.

. Rental history verifiable from unbiased sources : If tenant is related by blood
or marriage to one of the previous landlords listed, or tenant's rental history does
not include at least two previous landlords, landlord will require: a qualified co-
signer on your rental agreement (qualified co-signers must meet all applicant’s
screening criteria) or an additional security deposit of $X amount. It is tenant's
responsibility to provide landlord with the information necessary to contact your
past landlords. Landlords reserve the right to deny tenant's application if, after
making a good faith effort, the landlord is unable to verify tenant's rental history.
If tenant owned — rather than rented — tenant's previous home, tenant will need to
furnish mortgage company references and proof of title ownership or transfer.

. Sufficient income/resources : If the combination of tenant's monthly personal
debt, utility costs, and rent payments will exceed X% of tenant's monthly income,
before taxes, landlord will require a qualified co-signer on tenant's rental
agreement ( or an additional deposit of $X amount). If the combination exceeds X
+ Y% of tenant's monthly income, tenant's application will be denied. Landlord
must be able to verify independently the amount and stability of tenant's income.
(For example: through pay stubs, employer/source contact, or tax records. If
self-employed: business license, tax records, bank records, or a list of client
references.) For Section 8 applicants, the amount of assistance will be
considered part of tenant's monthly income for purposes of figuring the
proportion.

. Section 8 information access : Section 8 applicants must sign a consent form
allowing the local Public Housing Agency to verify information from tenant's file
regarding tenant's rental history.

. False information is grounds for denial : Tenant will be denied rental if tenant
misrepresents any information on the application. If misrepresentations are found
after a rental agreement is signed, tenant rental agreement will be terminated.

. Criminal convictions for certain types of crimes will result in denial of
tenant's application : Tenant will be denied rental if, in the last __ years, tenant
has had a conviction for any type of crime that would be considered a serious
threat to real property or to other residents’ peaceful enjoyment of the premises,
including the manufacture or distribution of controlled substances.

-4-



8.

10.

11.

12.

Certain court judgments against tenant may result in denial of tenant's
applica tion: If, in the last __ years, tenant has been through a court ordered
eviction, or had any judgment against tenant for financial delinquency, tenant's
application will be denied. This restriction may be waived if there is no more than
one offense, the circumstances can be justified, and tenant provides a qualified
co-signer on tenant's rental agreement.

Poor credit record (overdue accounts) may result in denial of tenant's
application : Occasional credit records showing payments within __ to _ days
past due will be acceptable, provided tenant can justify the circumstances.
Records showing payments past _X _days are not acceptable.

Poor references from previous landlords may result in denial of tenant's
application : Tenant may be turned down if previous landlords report significant
complaint levels of noncompliance activity such as: repeated disturbance of the
neighbors’ peace; reports of prostitution, drug dealing, or drug manufacturing;
damage to the property beyond normal wear; reports of violence or threats to
landlords or neighbors; allowing persons not on the lease to reside on the
premises; failure to give proper notice when vacating the property. If tenant feels
that the reference was unfair, tenant should request an opportunity to explain the
situation and give alternate references.

Also, tenant may be turned down if a previous landlord would be disinclined to
rent to tenant again for any reason pertaining to lease violating behavior by
tenant, tenant's pets, or others allowed on the property during tenant's tenancy.

There is a $ XXX earnest deposit, conditionally refundable: If tenant is
accepted, the deposit will be applied to tenant's security deposit, if tenant
withdraws the application after landlord has incurred screening expenses,
landlord will not refund tenant's deposit. In all other cases, the deposit will be
refundable.

Landlord will accept the first qualified applicant .

LANDLORDS SHOULD NOT BEND RULES

x Fix habitability and code violations at the property quickly.

X When aware of a serious breach, take action before accepting the next rent
payment.

x If someone other than the tenant tries to pay the rent, get an explanation.

x If a person not on the lease may be living in the rental, pursue the issue
immediately.

X When a tenant doesn’t pay rent, address the problem.

x If neighbors call to complain of problems, pursue the issue.
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LEASE

The contract between the landlord and tenant is called a lease. A binding and valid
lease can be either oral or written. However, if a lease is for a term of more than one
year, it must be in writing. Even if the lease is to be for less than a year, it should be in
writing to protect the parties in the event any problems or disagreements should arise.
A written lease is preferable to an oral one, since the rights and duties are clearly
stated. A written lease avoids several of the problems that may arise from an oral lease
because of the vagueness of the terms and the difficulty of proving those terms should a
disagreement arise. The basic agreement in the lease is that the landlord agrees to
allow the tenant the use of the property and tenant agrees to pay the landlord a certain
amount of money for the exclusive use of that property. A written lease normally
includes the specific rental period (e.g. one year, beginning on the 1% day of January,
200_, up to and including the 31% day of December 200 ). An oral lease will normally be
a month to month tenancy.

One of the major problems of an oral lease is the termination of the agreement by either
party. Notice requirements must be met when either party wishes to end the rental
agreement. West Virginia law provides that notice to terminate a month to month
tenancy must be given in writing one full rental period in advance of termination. For
example, if the rent is due on the 1% of each month and the tenant desires to move out
of the leased premises on September 30™, the tenant must give notice in writing, to the
landlord before the 1% day of September or the tenant will be liable for an additional
month’s rent. The same is true when a landlord wishes to terminate the lease.

It is very important for a tenant to move completely out of the leased premises at the
expiration of the term of the lease. If the tenant stays longer than the term, even as little
as an extra day, this can be regarded as trespass or as an indication that the tenant
chooses to remain for a new term which is normally a month to month tenancy, The
interpretation applied is the landlord’s choice and the holding-over may cause the tenant
to be held liable for payment of rent for a complete additional term, although these
damages should be reduced by the amount of rent collected from a new tenant at the
same apartment.

A person signing a lease should be certain that all matters agreed to between the tenant
and the landlord are contained in the lease. If a provision is not stated, the tenant
should insist that it be included in the lease. This is particularly important if the landlord
promises to make certain repairs or improvements in the leased premises. If these
provisions are not contained in the lease in a manner that one can rely upon the specific
agreement, there is virtually no way that these additional provisions can be enforced. It
is important that the tenant obtain a copy of the lease signed by the landlord for his/her
own records. If a tenant desires to enforce a lease provision, it is imperative that he/she
have a copy containing the specific agreement which is signed by the landlord.
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Before a tenant signs a lease, it is extremely important that the whole lease is read
carefully and completely. If a tenant does not read the lease and signs it anyway,
he/she will be legally liable. Before signing a lease, it is a good practice to have an
attorney read the lease to determine rights and duties of all parties. This is particularly
important if there are provisions in the lease which the tenant does not understand. At
the very least, the tenant should understand what the lease says or does not say.
Particularly about the following items:

1. Deposits. The amount and designation that is applied to it. (Damages, security,
etc.) Also the date and conditions upon which said deposit will be returned or

forfeited.

2. Pets.

3. Penalties for late rents.

4. Conditions surrounding subletting.

5. How long does the lease run? What is the beginning date and termination date
of the lease?

6. Alterations and Improvements. Who is to make them? Which can be made by

the tenancy? Which are guaranteed to be made by the landlord?
7. Conditions upon which the lease may be terminated.

There are many clauses that appear in the lease which the tenant should be very
reluctant to include. If any of these appear, a tenant would be well advised to seek legal
advice before signing the lease. These clauses include:

1. The tenant waives defects in the building.

2. The landlord is not liable for damages arising from the premises.

3. Unless written notice is given thirty days prior to termination, the lease extends to
that equal of the original lease.

4. The tenant is liable for attorney fees and all litigation arising from the lease.

5. The tenant agrees to default judgment on controversy arising from the lease.

6. The tenant agrees to replace the premises if they are destroyed.

It is, of course, best to avoid the inclusion of these clauses in a lease, but courts of law
will recognize the unequal bargaining power between landlords and tenants when asked
to enforce lease clauses. If a landlord includes blatantly unfair conditions in a written
lease, a court of law should refuse to enforce them. For example, many of the above
lease clauses may not be enforceable.

There are a number of clauses which the tenant should try to include in the lease.
These clauses include:

A. No deduction from the security deposit for normal wear and tear.

B. Deposits to be returned on a stated date or within a certain period of time after
termination of the lease.

C. The premises are suitable for the purposes for which they are rented, although
this is now apparently covered without being specifically stated in the lease.
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D. The lessor shall make all repairs and arrangements necessary to maintain the
dwelling unit in as good a condition as it was at the beginning of the tenancy.

E. The landlord shall maintain electrical, plumbing, and other facilities supplied
by him in good and proper working order.

F. The landlord shall maintain and keep in good repair the fixtures, furniture, and
equipment belonging to the landlord.

CONDITIONS OF THE LEASED PREMISES

Often tenants lease premises after making only a quick inspection. When tenants take
possession of the premises, they may find conditions which they had not observed on
their first visit, such as broken steps, insects, faulty electrical systems or generally
shabby conditions. Tenants then try to find a way to break the lease. Under current
West Virginia law, the landlord has a duty to warrant premises that are fit and habitable.

The landlord’s duty under implied warranties of habitability require the landlord to deliver
the premises in a fit and habitable condition and the covenants to pay rent and the
warrant of habitability are mutually dependent. Therefore, if the premises are not
habitable, there is no duty to pay the rent. However, enforcement of these duties of the
landlord, may require lengthy time and costs. Therefore, it is very important that the
tenant make a careful inspection of the premises before entering into a written or oral
lease agreement.

FIRE SAFETY

1. All units MUST have WORKING smoke detectors, check that it works weekly, and

change the batteries twice a year. (when you change the clock)

Do not block exit ways. (Halls, door ways, etc.)

Make fire escape plans with 2 ways out of every room, a meeting place, don’t

reenter the burning house and practice it at least 4 times a year.

4. Maintain cooking and heating equipment. Do not place space heaters close to
flammables (bedding clothing etc.).

5. Have at least one portable fire extinguisher, first aid kit in the homes.

6. Don't store flammables (gasoline, kerosene, etc.) in the living areas or close to

cooking or heating equipment or the water heater.

Keep matches and lighters away from areas that children play.

Teach children to STOP, DROP, and ROLL / CRAWL LOW in SMOKE / 911 for

EMERGENCIES / FEEL DOORS for HEAT BEFORE OPENING.

W

© ~

SEE APPENDIX B FOR SAMPLE RENTAL MOVE-IN CHECK LIST



RESPONSIBILITIES DEFINED

LANDLORDS

X Prior to move-in, provide the tenant with a clean, sanitary, and safe

rental unit.

X After move-in, make sure the unit remains “habitable”.

X Respect the tenant’s right to private enjoyment of the premises.

X Avoid retaliation against a tenant.

x Avoid illegal discrimination.

x Enforce the terms of the rental agreement and landlord/tenant law.
TENANTS

x Do basic housekeeping, comply with the rental agreement, and
avoid harming the unit.

x Pay the rent on time.

x Enforce the terms of the rental agreement and landlord/tenant law.

WARRANTIES

The law imposes certain responsibilities upon the landlord, whether they are stated in a
written lease or not. These responsibilities are called implied warranties.

1. Warranty of Habitability : This means the landlord must provide premises
suitable to live in. Exactly what is necessary to any particular case is an issue to
be decided by the Court. If the landlord creates conditions on the premises
which make them unfit for the tenant to use, the tenant may leave the premises
and be excused from rental payments. When this situation arises, it is called
constructive eviction. An example of this type of situation created by the landlord
would include failure to provide adequate heat in the winter.

2. Warranty of Quiet Enjoyment: This means that the property, during the term of
the lease, belongs to the tenant and no one, including the landlord, is permitted
to enter without the consent of the tenant, while the tenant is using the premises.
No one, including the landlord can disturb the tenant and neither the landlord nor
his employees are permitted to enter unless the terms of the lease would provide
otherwise.

REPAIRS

One of the most common complaints in the landlord-tenant relationship relates to

guestions concerning repairs. Most tenants assume that the landlord is responsible for

all repairs. This is not so, unless it is specifically set forth in the lease. Tenants are
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responsible to see that the premises are kept in attendable shape. This means that the
tenant may have to replace such things as broken windows. Before signing a lease, a
tenant should always have clear understanding of his rights and what is expected to be
repaired or replaced by the tenant.

Often promises are made by the landlord that certain improvements such as painting
will be made, and the tenant executes the lease with that understanding in mind. There
is virtually no way such promises can be enforced unless they are in writing in the lease.
The lease is the controlling document and as such if it says nothing about said
improvements, then it is presumed that there was no agreement to them. It is very
important _that the written lease contain _every agreement made between the
parties as to repairs and improvements.

SEE APPENDIX C FOR SAMPLE RENTAL AGREEMENT

DEPOSITS

Many times the tenant and the landlord fail to come to a clear understanding about the
extent of the deposit. Legally, there are many different kinds of deposits with varying
terms. In practice, a deposit, no matter what it is normally called, covers breaking the
lease, cleaning costs, damage to the unit, etc.

The two most common problems involve the failure of the landlord to return the deposit
within a period that the tenant considers reasonable and how much of the deposit
should be kept for cleaning, etc. These problems can be prevented or reduced by
certain precautions of the tenant. The tenant should require that the lease specify the
time period in which the deposit will be returned.

Another method of reducing these problems is by having a check list, and or pictures
which note the cost of common exiting damages and providing the tenant a copy of all
documentation, lists and/or pictures before occupancy.

A landlord is allowed to retain that portion of the security deposit necessary to make
repairs, above ordinary wear and tear, and for other damages — such as a holdover
beyond the lease term. However, a landlord is not allowed to keep the whole security
deposit regardless of the amount of damages caused by the tenant — just as a landlord
would be free to sue a former tenant for damages above and beyond the amount of a
security deposit.

SEE APPENDIX D FOR SAMPLE RENTAL MOVE-OUT CHECK LIST

SEE APPENDIX E FOR RELEASE OF SECURITY DEPOSIT DOCUMENT
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ABANDONMENT

The tenant has a duty to pay rent on the leased premises for the term of the lease.
When a tenant abandons a residence, the law provides the landlord with three options:

1. The landlord can accept the abandonment and not hold the tenant liable for the
rent as it accrues.

2. The landlord may hold the tenant liable for the rent as it accrues. The landlord
has the duty to try and reduce the lost rent by attempting to re-lease the
premises.

3. The landlord can re-let the apartment with the tenant being liable for any
difference in the rent.

HOLDING -OVER

It is extremely important for a tenant to be completely out of his/her residence at the
expiration of his/her term. Staying as little as an extra day can be regarded by the
landlord as trespassing or as an indication that tenant wishes to remain for a new term.
This is normally considered to be a month-to-month tenancy. This interpretation is the
landlord’s choice.

THE COURT PROCESS

A popular belief is that an eviction notice is sufficient to force a tenant to move out by
the date specified on the notice. In fact, the notice is just the first step. Technically,
the landlord’s first notice to vacate means that, should the tenant not move out by the
date specified, then the landlord may file suit to regain possession of the property.
While many tenants will move out before the initial notice expires, if the tenant does not
move out by the specified date, the landlord will need to start a legal action with the
local courts to regain possession of the property.

In cases where a tenant wishes to resist eviction, the tenant will be allowed to remain on
the premises, until a landlord has received a court judgment against a tenant. Then, if
forced physical removal of the tenant is required, it will be done by a local law
enforcement official — often a sheriff. The actual procedure varies significantly by
jurisdiction, as does the length of time required.

Perhaps the most compelling point we can make about the entire eviction process -
from service of notice to arguing in court — is this: Eviction is an expensive, time-
consuming way to “screen” a tenant. The landlord will save much heartache and
considerable expense if they screen their tenants carefully before renting to them,
instead of discovering their drawbacks after a lease is signed.
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